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In the Matter of the Appeals of

AARON IF, WAKE

BEFORE TME STATE BOARD OF EQUAL UZAT 8DM

06 THE STATE 06 CALOFORNOA

For Appel 1 ant: A a r o n  F. Wance, in pro. per.

For Respondent: Burl D. back, Chief Counsel;
Wilbur IF. Lavelle, Associate
Tax Counsel

ggJJuo6d_s_

These appeals are made pursuant to section 18594 of the Revenue and
Taxation Code from the action of the Franc.hise Tax Board on the protests of Aaron
F. Vance against proposed assessments of additional personal income tax in the

0
amounts of $32.29, $2T095 and $20.01 for the years 1955, 1956 and 195T9
respect ivel y.

These appeals involve questions which were adjudicated, with respect
to appellant”s  federal income tax 1 iabil ity, by the Tax.Court  of the United S ta tes
in Aaron F. Vance, 36 T.C. 547. The record before us is barren of original
al legat ions of facts. In place of such allegations respondent adopts, by
reference, the Tax Court’s findings of fact+ While appellant takes issue with
some of these findings ) apparently he too rel ies upon them to swpply at least
the basic. uncontested facts. Therefore, we find the do1 lowing:

Petitioner (appellant) and Beverly J. Vance were married
in 1948. Two children, Paul and Debra, were born to them.
Petitioner”s (appellant’s) marriage to Beverly was annulled
in April 1954 by a California court and petitioner (appellant)

was ordered to pay Beverly $25 per week for the support and
maintenance of the children. The court amended these payments
in November 1957 to $20 per week for Paul and $15 per week for
Debra o Pursuant to the court orders p pet it ioner (appel 1 ant)
paid Beverly $1 ,250 in 1955, $1 ,175 in 1956, and $1 ,340 in
1957. ( M o t e : These amounts were stipulated and no explana-
tion appears for the apparent deviation from the amount
ordered by the Cal i fornia court . )

Pet it ioner (appel 1 ant) and Beverly were both employed
*D* during the years in quest ion.  PetitionerOs  (appellant”s)
net sal ary, after deductions for FUCA and Federal withholding
t a x e s ,  w a s  $8,522.66  in 1955, $9,662.49  in 1956, a n d
$9,284.44  i n  1957. Beverly@s net salary g after the same
deduct ions ,  was  $3$957.02 in 1955, $4,403.66  in 1956,
and  $4,810.25 in 1957 -o0o
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Anoeals of Aaron F. Vance

Due ing 1955 o 1956 and 195% Beverly had custody of
the  two  ch i ld ren .  o o ,, Pet it ioner  (appel 1 ant) had
v i s i t a t i o n  r ’g h t s  w i t h  t h e  c h i l d r e n , . . . Ut is
s t i pu la ted  he  had  the  ch i l d ren  in  h’s  ca re  as  fo l l ows :

’ 955

19%

‘957

t
Paul
Debra

PubIe ra

Pet it ioner (appel % ant) cl aimed d,ependency  deduct i ens
for  both chi ldren on his income tax returns for  the years
1955,  ‘956, a n d  ‘95%....

In 1953  pet it loner (appel ‘ant)  bo r rowed  $884,37’ from a
loan company secured by a chat te l  morrtgage  on durhiture,
On danuary  8, 1955, the furni ture was repossessed by the
f inance  company  due  to  a  de fau l t  on  the  loan ,  Pe t i t i one r
(appell ant) deducted $1 ,022 as a casual tq loss on his
1955 tax return for  the repossessed furn’ture,.,,

In 1955  Beverly moved from the house which she and
p e t i t i o n e r  ( a p p e l l a n t )  h a d  occup’ed  pr io r  to  the
a n n u l ’m e n t  0.f thei r  marr iage. On 1 eav ‘ng she removed
a  laundry  t ray  w i th  i t s  a t tendan t  p lumb ing ,  a  meta l
cab ine t ,  spec ia l  chimes9 mercu ry  sw’tches;,  and a
t e l e v i s i o n  a e r i a l  o Some of the items were l a te r
re tu rned , On h’s income tax return for  ‘956
pe t i t i one r  (appe l lan t )  deduc ted  $998  and  desc r ibed

Id d i x t u res  -SW&
i t h  t h e f t  h; t i t l e
B suprap  36 B.C,

the deduction as ‘Theft of house&o
and legal  expenses in connect ion w
t o  p r o p e r t y . ” o0 D (u
547, 548, s49J

St was st ipulated in the Tax Court p r o c e e d i n g  t h a t  i n  a d d i t i o n  t o
h is support payments, appel lawt spent the do’ low’ag  amounts for  the support
of Paul  and Debra:  $140 in 1955 f o r  p i c t u r e s  a n d  m i s c e l l a n e o u s ;  $416.83 in
1956,for  a phonograph, medical care, hospital, clothing, music lessons,
bicycles,  watches9 records,  and miscel laneous; and $616.90 in 1957 for  medical
care,  a water coo le r ,  c lo th ing , toys, music lessons, pictures, miscellaneous,
and a portion of the price of,a television set-, Appel lant  test i f ied at  the
Tax Court hearing that the house from which his dormer wife removed certain
fixtures was owned in joint tenancy by them. Bever ly  Vance  tes t i f i ed  a t  the  Tax
Cour t  hear ing  tha t  the  ne t  amoun t  o f  he r  con t r ibu t ion  to  the  dhildrenOs
support, exclusive of appellantus payments , was $2,205.63 in \g%, $2,301.16 in
1956., and $2,947.11 in 1957.
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I

a
The Tax Court  held that  appell  ant did not contribute more ‘than’ hkl’f’

of h is  ch i ld ren’s  suppor t  and  he’was, the re fo re ,  no t  en t i t l ed  to  c la im  dependency
deduct ions for them. 0 t al so d isal 1 wed amounts cl aimed a$ casual ty 1 osses of
reposseSsed furniture in 1955  and for theft  of  household flxtU’kes,.etc.,, in
1956. ,I’ ‘.

The Franchise Kax Board issued proposed assessments based upon’the’
d isa l l owance  o f  these  same deduc t ions . ,  Bn add i t ion ,  i t  d i sa l lowed a  deduc t ion
fo r .  “lega l  expenses  in  connec t ion  w i th  the f t  b% title to prope’rtyr’,  i n  t he  amoun t
o f  $800 ,  cl,aimed by  appe l lan t  fo r  the  year  1957 .

Section 17181 of the Revenue and Taxation Code allows a deduction
for  each dependent . S e c t i o n  1718%  defjnes  dependent so as to include a
taxpayerls  son or daughter p over hal f of whose support, for the  ca lendar  yea r
in which the taxable year of  the taxpayer begins ) was received from the taxpayer.

Thus, in  o rde r  fo r  appe l l an t  to  be  en t i t l ed  to  c la im h is  ch i l d ren  as  dependen ts ,
he has the burden of  proving not  only how much he contr ibuted to their  support
each  year  bu t  a l so  tha t  i t  exceeded  one-ha l f  o f  the i r  to ta l  suppor t .  A
necessary step in th is process is showing the amount of  the childrenOs total
support  received f rom al l  sources each year.

Appe l lan t  a rgues  tha t  i n  add i t i on  to  the  amounts  i t  i s  conceded  tha t
he spent  for  the support  of  Paul  and Debra2 h e  i s  a l s o  e n t i t l e d  t o  c r e d i t  f o r
(a)  a part  of  the renta l  value of  h is  home ($810 in 1955,  $680  In 1956) a n d
$ 7 4 0  i n  1957),  ( b )  l ’fI e insu rance  p remiums on  po l i c ies  insuring  the chi ldren

0
($55.64  in  1957 ,  ( c )  pa r t  o f  the  cos t  o f  two  o rgans  bough t  and  ins ta l l ed  in
appellant”s  home ($355.40 in 1957),  and (d) automobi le expenses for t ransport ing
t h e  c h i l d r e n  ($175 for  each year)  o

We agree wi th the Tax Court”s coaaclus;iow  that l i f e  i nsu rance  p remiums
cannot be considered part  of  the childrenDs  suppor t . We need not decide whether,
as  a  mat te r  o f  l aw,  the  o the r  i t ems  cons t i tu te  suppor t . While appel 1 ant may be
e n t i t l e d  t o  c r e d i t  f o r  t h e  boards 1 odg ing and other normal support i terns
fu rn ished  to  his chi ldren whi le they vis i ted him (see Fearlnq v. C o m m i s s i o n e r ,
3 1 5  6.2d 495, 499;  E. R.  Cobb, Sr., 28 B.C. 595;  Cl  ifford P, O’Shea,  T.C. blemo.,
Dk t .  No .  88773 ,  March  11  B 1963; mW,  T,C. Hemo.g  Dkt. No. 8 5 7 4 7 ,
JULY 26, 1962), we have no informat ion f rom which we can conclude that  h is  c la ims
are reasonable in amount ., Appellant has not shown the basis on which he has
arrived at these amounts or allocated them to his children, Even though
appel lant  may have contr ibuted more for  support  than respondent has conceded
(1955 - $1 ,390; 1956 - $1 ,591 .83; 1957 - $1 ,956.90)  we cannot just if lably
conclude that  he spent  more than his former wi fe c la ims to have spent  f rom her
own funds (1955 - $2,205.63; 1956 - $2,301,16:  1 9 5 7  - $2,947.1’1).

In  an  e f fo r t  to  con t rad ic t  the  tes t imony  by  h is  fo rmer  w i fe  as  to  the
amounts she contr ibuted to Paul as and Debrats support ,  appel lant  of fered evidence
regard ing  ce r ta in  cus tody  p roceed ings  wh ich , he contends, shows that Bever ly
was  dere l i c t  i n  he r  du ty  and  d id  no t  p roper l y  p rov ide  fo r  the  ch i ld ren .  He
argues that  we should not  g ive her fu l l  credi t  for  the amounts she c la imed to
have  con t r ibu ted  to  the i r  suppor t . 16 we reject Beverly’s test imony then appel 1 a n t
must show by other means what her contributions were, This he has not  done,
T h u s ,  appell  ant  has fa i led to prove what ithe childrenso  total  support  was and he
is  no  be t te r  o f f  than  i f  we  g ive  fu l l  c red i t  to  DeverlyBs t e s t i m o n y . Bn e i t h e r
case ,  appe l l an t  has  failed,to show that  he contr ibuted more than one-hal f  of  the
c h i l d r e n ’s  t o t a l  s u p p o r t .
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We are impressed by the earnestness of  the arguments of fered by appel lant
on his own behal f . Mowever,~as was pointed out‘ in the Tax Courtus  o p i n i o n ,
“Argument  i s  no  subs t i tu te  fo r  ev idence  in  a .  case  o f  thi.s natur.e,” (Aaron’ L
Vance, supra s 36 T.C. a t  p* ~$1~9 fin view of the man i fes t  l ack  o f  evidence  “.
r e g a r d i n g ’t h e  c r u c i a l  p o i n t s  at  iswe B we are forced to conclude- that’ appel 1 a n t
w a s  n o t  e n t i t l e d  t o  c l a i m  h i s  c h i l d r e n , Paul  a,nd Debra II as his dependents. ,I

Me are also of  the opinion that  appellantOs  deduc t ion  on  h is  1955
return of ‘$1 ,022 as a casual ty 1 oss was properly d isal lowed, This l o s s  r e s u l t e d
from the repossession of  household furn i ture by a f inance company.  Appel lant
con tends  tha t  5everly had possession of  the furni ture and that  she wilfully
fai led to make the required payments. We argues that this amounts to a
“theftg” o f  t h e  fwrniture~

A very  s im i la r  con ten t ion  was  re jec ted  in  Johnson  v. Un i ted  S ta tes ,
291 F.2d 808,  where in  i t  was  he ld  tha t  a  l oss  wh ich  resu l ted  f rom the  lawfu l
taking of  possession of  certa in property by a bank under the terms of  a chattei‘
mortgage, was not  deduct ib le as a thef t  loss. On so holding, t h e  c o u r t  s a i d ,
ri 010sse5  ,QOe f r o m  theft0  cons is t  on ly  o f  tak ings  and  depr iva t ions  in  wh ich  the
e lement  o f  c r im ina l  i n ten t  has  been  invo lved ,” (dohnsonv. Un i ted  S ta tes ,
isupra at p0 909+)  S ince  appellantas  l o s s  w a s  t h r o u g h  t h e  l a w f u l  p r o c e s s  o f  a
c red i to r  en fo rc ing  h i s  l ega l  remed ies  I no c r i m i n a l  i n t e n t  w a s  i n v o l v e d , B e v e r l y ’s
s ta te  o f  m ind  i s  no t  mate r ia l  to  th is  i ssue . C l e a r l y ,  n o “t h e f t ” o c c u r r e d 0

A p p e l l a n t  d e d u c t e d  $998 on his 1956 income tax return as “Theft  of
househo ld  f  i’xtures + o o a n d  l e g a l  e x p e n s e s  i n  c o n n e c t i o n  w i t h  t h e f t  C title to
p r o p e r t y . ” The record shcws that  the removal  of  these i tems occurred and was
d iscovered  in  the  year  the  taxpayer  d iscovers  h is  loss , (Rev o 8 Tax, Code B
S e c .  17206,  subsec t ion  tel.) S ince  the  loss  occur red  and  was  d iscovered  in
1955 ,  tha t  i s  the  on ly  year  fo r  wh ich  appe l lan t  cou ld  c la im th i s  l oss .  Fu r the r -
m o r e ,  w e  conclude’.that  Beverly@s  removal of  the f ixtures did not amount to a
“the f t“ s ince  she  and  appe l l an t  owned  the.property as jo int  tenants. The taking
of property by a person who has t i t le to such property in common with another is
not 1 arceny or embezzlement. bple v. C r a v e n s ) 79 Cal . App. 2d 658 (180
P.2d 453)+)  The  loss f rom the  tak ing  of-such p r o p e r t y  i s  t h e r e f o r e  n o t  d e d u c t i b l e ,
and we know of  no provis ion which would author ize the deduct ion of  legal  fees
incur red  in  secur ing  the  re tu rn  o f  such  p roper ty .

The d i sal 1 owance of an $800 deduct ion for t’l egal expenses in
c o n n e c t i o n  w i t h  t h e f t  Q t i t l e  to  p roper ty” wh ich  was  taken  on  appellantBs 195%
r e t u r n  i s  a l s o  a f f i r m e d , Appe l lan t  has  o f fe red  no  ev idence  in  suppor t  o f  th i s ,
i tern nor has he argued .the point o

ORDER
__c1__

Pursuant  to  the  v iews  expressed  in  the  op in ion  o f  the  board  on  f i l e  in
t h i s  p r o c e e d i n g , and  good  cause  appear ing  the re fo r ,

0’8” 8% HEREBY OWDEWED,  ADJUDGED AND DECREED, pursuant to section 18595
of the Revenue and’%axation  Code, that the act ion of  the Franchise Tax Board
on the protests of  Aaron F. Vance against  proposed assessments of  addi t ional
personal  income tax in the amounts of  $32.29,  $27.95 and $20.01 for  the years
1 9 5 5 ,  1956 and 1957,  r e s p e c t i v e l y , be and the same is hereby sustained.
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Done  a t  Sacratiento,’ Cal i fornia,  th is 11th day of  December,  1963,
by  the  S ta te  Boarc t  o f  Equa l i za t ion .

J o h n  W. Lynch

Paul R. Leake

G e o .  R. Reiliv

g Chairman

, Member

, Member

, Member

, Member

ATTEST : H. 6. Freeman , Sec re ta ry
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